City of Malden
Massachusetts
Board of Appeal
215 Pleasant St.
Malden, Massachusetts 02148

Telephone 781-397-7000 x 2151
BOARD OF APPEAL DECISION
April 21, 2021 Hearing1
Petition of:
Petition 21-006 by Julio DaSilva Neto for a variance of MCC 12.16.010 Chapter 12 of the
revised Ordinances of 2020 as amended of the City of Malden – Namely – Dwelling – Single
Family Dimensional Controls (side and rear setback for addition) as per Plans RES-0337012020 at the property known as and numbered 26 Wesmur Rd, Malden, MA and also known by
City Assessor’s Parcel ID #173-519-924.
Findings of Fact
Petitioner seeks a variance to construct a deck on the side of their residential home. Petitioner
had applied for a permit for a kitchen remodel, which was issued. The contractor, however,
went beyond the allotted work in this permit.
This property had a porch attached to the home. The contractor torn down the porch and
added a foundation for a kitchen addition. The kitchen was completely renovated, with new
framing with wiring and plumbing. Petitioner represents it is possible for the kitchen to revert
to its original size, and the deck rebuilt with the new foundation beneath, but would be costly.
Findings of Law
To grant a variance, the Board must find that (1) owing to circumstances relating to the soil
conditions, shape, or topography of such land or structures and especially affecting such land or
structures but not affecting generally the zoning district in which it is located, (2) a literal
enforcement of the provisions of the ordinance or by-law would involve substantial hardship,
financial or otherwise, to the petitioner or appellant, and that (3) desirable relief may be granted
without substantial detriment to the public good and (4) without nullifying or substantially
derogating from the intent or purpose of such ordinance or by-law. G.L. c. 40A, § 10. “[A]
decision of the board of appeals granting a variance cannot stand unless the board specifically
finds that each statutory requirement has been met.” Planning Bd. of Springfield v. Bd. of
Appeals of Springfield, 355 Mass. 460, 462 (1969).
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In accordance with Governor Baker's 3/12/20 Order Suspending Certain Provisions of the Open Meeting Law,
G.L.c.30A,ss18, and the Governor's 3/23/20 Revised Guidance on Order by the Governor Prohibiting
Assemblage of More than Ten People, this meeting was conducted via remote participation.
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The Board finds good cause for not requiring Petitioner to tear down the entire existing structure,
given that the addition was done by accident. The Board, however, will not permit Petitioner to
completely circumvent the zoning ordinance and, instead, will allow Petitioner to build an
unconditioned three-season porch onto the existing foundation with original dimensions.
Upon motion by Bilgen, which King seconded, Members Cramer, King, Bilgen, and Sherwin
voted in favor of this matter, with Sullivan voting in opposition.
Petitioners request for a variance is APPROVED, with the modification that Petitioner is only
allowed to build an unconditioned three-season porch onto the existing foundation with original
dimensions, as shown on the enclosed plans.
Members of the Board Voting:
Nathaniel Cramer
William Sullivan
John King
Kathryn Bilgen
Adam Sherwin
___________________________
Nathaniel Cramer, Chairman
_______________________
Adam T. Sherwin, Esq.
PURSUANT TO G.L. C. 40A, § 11, A COPY OF THIS DECISION SHALL BE RECORDED IN
THE MIDDLESEX SOUTH REGISTRY OF DEEDS
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